Friday 

April  20,  1979 


Part  VII 

Department  of 
Housing  and  Urban 
Development 

Office  of  Assistant  Secretary  for 
Housing— Federal  Housing  Commissioner 


Delivery  of  One-  to  Four-Family 
Properties  Occupied  by  Tenants  or 
Former  Mortgagors;  Revised  Criteria 


Federal  Register  /  Vol.  44.  No.  78  /  Friday.  April  20.  1979  /  Proposed  Rules 


0£PARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

1 24  CFR  Part  2031 

Delivery  of  One-  to  Four-Family 
Properties  Occupied  by  Tenants  or 
Former  Mortgagors;  Criteria 

agency:  Department  of  Housing  and 
Urban  Development  [HUD). 
action:  Proposed  rule. 

summary:  The  proposed  rule  establishes 
a  new  §  203.663.  Conveyance  of 
Occupied  Property,  under  Subparl  C. 
Servicing  Responsibilities,  to  prescriiie 
revised  criteria  for  determining  wh(?n 
HUD  will  accept  conveyance  of  one-  to 
four-family  property  by  mortgagt*es  with 
tenants  or  former  mortgagors  in 
occupancy.  This  new  §  203.663  replaces 
criteria  presently  contained  at  §  203..3H1. 
Occupancy  of  Property,  Subpart  B. 
Contract  Rights  and  Obligations.  S<H;tion 
203.381  is  utilized  to  prescribe  th<? 
mortgagee’s  obligation  to  convey 
property  vacant  unless  the  Secretary 
has  consented  to  accept  the  propert\ 
occupied.  Existing  §  203.662  is 
ritdesignated  as  §  203.665. 

COMMENTS  due:  June  19, 1979. 
ADDRESSES:  Send  comments  to:  Rules 
Docket  Clerk,  Office  of  General  Counsel, 
Room  5218,  Department  of  Housing  and 
Urban  Development,  451  7th  Street.  SW.. 
Washington,  D.C.  20410. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Halpern,  Director. 

Pr(!.ser\  ation  and  Sales  Division.  Offiw* 
of  Single  Family  Housing.  Department  of 
Housing  and  Urban  Development,  451 
7th  Street,  SW..  Washington.  D.C.  30410. 
202-755-6666.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  HUD's 
home  mortgage  insurance  program  is 
intended  to  encourage  home-owmership. 
Other  HUD  programs  are  structured  to 
provide  rental  housing  to  needy  families. 
Consistent  with  the  purposes  of  these 
programs,  it  is  the  objective  of  HUD’s 
Property  Disposition  function  to  return 
properties  acquired  by  HUD  to  private 
ownership  as  quickly  as  possible  taking 
into  consideration  the  nature  of  the 
mortgage  insurance  fund  and  the  np<‘d  to 
preserve  and  maintain  residential 
communities.  While  these  regulations 
propose  certain  exemptions  under  which 
properties  can  be  conveyed  to  HUD  in 
occupied  condition,  HUD  is  concerned 
that  broad  interpretation  of  these 


exemptions  might  allow  widespread 
continuation  of  the  occupied 
conveyance  program.  HUD  will  continue 
to  evaluate  this  program  in  order  to  see 
that  these  exemptions  are  not  misused. 

In  order  to  accomplish  this  objective. 
HUD  proposes  to  accept  conveyance  of 
properties  occupied  by  tenants  or  former 
mortgagors  only  when  such  occupancy 
will  aid  in  preselling  the  property 
where  a  lengthy  period  of  time  may 
elapse  before  it  can  be  sold:  where 
additional  vacant  properties  would  have 
an  adverse  impact  on  the  neighborhood: 
or  where  temporarily  remaining  in  the 
property  will  alleviate  an  unusual 
personal  hardship  on  the  part  of  the 
occupant.  Additionally,  with  regard  to 
multiple  living  unit  dwellings,  occupied 
conveyance  would  be  approved  for  one 
or  more  units  where  the  marketability  of 
the  property  would  thus  be  improved.  A 
property  will  not  be  accepted  occupied 
if  it  is  structurally  unsound,  is  not 
served  by  adequate  health  and 
sanitation  facilities,  or  if  it  contains 
health  or  safety  hazards,  including  lead- 
based  paint  health  hazards. 

As  under  existing  procedures,  the 
occupant  will  be  afforded  an 
opportunity  1 1  provide  HUD  with 
information  which  may  aid  in 
determining  whether  occupied 
conveyance  should  be  approved. 

A  significant  change  in  this  revision  to 
the  regulation  is  to  consider  requests 
from  former  mortgagors  for  occupied 
conveyance,  as  well  as  from  tenants  at 
the  time  of  acquisition.  Such  a  provision 
has  been  in  effect  since  September  6. 
1977  on  a  temporary  basis. 

There  are  two  other  significant 
changes  in  the  proposed  revision.  The 
first  allows  an  approved  occupant  to 
execute  his  or  her  lease  with  HUD  and 
pay  the  required  one  month’s  advance 
rent  at  time  of  acquisition.  The  former 
rule  required  that  this  occur  prior  to 
acquisition,  within  fifteen  days  of  HUD’s 
notice  of  approval  of  the  occupied 
conveyance.  This  change  relieves 
occupants  of  having  to  raise  two 
month’s  rent  in  one  month  which  was 
the  effect  of  the  former  rule.  The  second 
sets  forth  procedures  for  occupied 
conveyance  where  there  is  a  deed-in- 
lieu  of  foreclosure. 

In  arriving  at  its  proposal,  HUD  has 
considered  its  e,\periences  with  a 
liberalized  occupied  conveyance  criteria 
temporarily  in  effect  since  September  6. 
1977.  The  result  of  these  liberalized 
criteria  has  been  a  significant  increase 
in  the  number  of  occupied  properties  in 
HUD’s  property  inventory.  As  of 
December  1978.  a  total  of  3.609 
properties,  containing  4.414  living  units, 
were  occupied  as  a  result  of  approval  of 


occupied  conveyances.  This  represented 
approximately  15%  of  the  23.654  total 
unsold  properties  in  inventory.  In 
certain  large  volume  inventory  HUD 
Area  Offices,  such  as  Philadelphia  and 
Detroit,  the  percentage  of  the  unsold 
inventory  which  is  occupied  ranges  from 
over  30%  to  approaching  50'o.  As  the 
number  of  unsold  properties  in 
inventory  decreases.  19.223  as  of  March 
1, 1979.  the  percentage  of  properties 
occupied  as  a  result  of  occupied 
conveyances  became  greater.  HUD  Area 
Offices  are  severely  hampered  in  their 
efforts  to  sell  properties  to  owner- 
occupant  purchasers  when  the 
properties  are  occupied.  Necessary 
repairs  and  rehabilitation  cannot  be 
speedily,  economically  and  safely 
accomplished  and  the  buyers  would  be 
required  to  evict  the  tenants  so  they 
may  assume  occupancy.  As  a  result 
HUD  becomes  the  landlord  of  a  large 
number  of  properties.  HUD  proposes  to 
limit  its  activity  as  a  landlord  of 
properties  acquired  through  the  single 
family  mortgage  insurance  program  only 
to  those  properties  which  meet  the 
criteria  established  herein,  and  only 
then  on  a  temporary  basis  pending  the 
orderly  return  of  the  properties  to 
private  ownership. 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  data,  views  or 
comments  with  respect  to  this  proposal. 
Communications  should  be  identified  by 
the  above  docket  number  and  title,  and 
should  be  filed  with  the  Rules  Docket 
Qerk.  Office  of  the  General  Counsel. 
Room  5218,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
SW..  Washington.  D.C.  20410.  All 
comments  received  on  or  before  June  19. 
1979.  will  be  considered  before  adoption 
of  the  final  rule.  Copies  of  all  comments 
submitted  will  be  available  for  public 
inspection  during  normal  business  hours 
at  the  above  address. 

.A  Finding  of  Inapplicability  respecting 
the  National  Environmental  Policy  Act 
of  1969  has  been  made  in  accordance 
with  HUD  procedures.  A  copy  of  this 
Finding  of  Inapplicability  will  be 
available  for  public  inspection  during 
regular  business  hours  in  the  Office  of 
The  Rules  Docket  Clerk,  Room  5218. 
Department  of  Housing  and  Urban 
Development,  4.51  Seventh  Street.  SW.. 
Washington.  D.C.  20410. 

Accordingly.  Part  203  of  Chapter  II  of 
24  CFR  is  proposed  to  be  amended  as 
follows: 

1.  By  revising  §  20.3..38t  to  read  as 
follows: 
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$  203.381  Occupancy  of  property. 

The  mortgagee  shall  certify  that  the 
property  is  vacant  and  contains  no 
personal  property  as  of  the  date  of  filing 
for  record  of  the  deed  to  the  Secretary  or 
that  the  Secretary  has  consented  to 
accept  the  property  occupied. 

§203.662  [Deleted] 

2.  By  deleting  §  203.662. 

3.  By  adding  a  centered  caption  and  a 
new  §  203.663  as  follows; 

Occupied  Conveyance 

§  203.663  Conveyance  of  occupied 
property. 

(a)  The  Secretary  will  accept 
conveyance  of  property  occupied  by  a 
tenant  or  former  mortgagor,  who  meets 
the  qualifications  provided  in  paragraph 
(b|  of  this  section,  if  the  Secretary 
determines  that  the  property  in  its 
present  condition  is  structurally  sound, 
served  by  adequate  health  and 
sanitation  facilities,  and  free  from  health 
and  safety  hazards,  including  lead- 
based  paint  hazards;  and  that  one  or 
more  of  the  following  criteria  are 
satisfied: 

(1)  Occupancy  of  the  property  is 
essential  to  protect  it  from  vandalism 
from  the  time  of  acquisition  to  the  time 
of  preparation  for  sale;  or 

(2)  The  number  of  HUD-owned 
vacant,  unsold  home  properties  in  the 
neighborhood  exceeds  the  number  of 
properties  acquired  by  the  Secretary  in 
the  neighborhood  within  the  past  six 
months;  or 

(3)  The  number  of  vacant  home 
properties  in  the  neighborhood  exceeds 
five  percent  of  the  total  number  of 
properties  in  the  neighborhood;  or 

(4)  The  occupant  would  suffer  an 
unusual  personal  hardship  if  required  to 
vacate  the  property  prior  to  conveyance 
to  the  Secretary,  such  as  a  temporary 
illness  of  or  injury  to  the  occupant,  or  a 
member  of  the  occupant's  family 
residing  in  the  property,  which  would  be 
aggravated  by  the  process  of  moving 
from  the  property. 

(5)  With  respect  to  multiple  unit 
properties,  the  marketability  of  the 
property  would  be  improved  by 
retaining  the  occupant  of  one  or  more  of 
the  units. 

(b)  An  occupant  shall  be  eligible  for 
occupancy  on  conveyance  of  the 
property  if: 

(1)  The  occupant  will  have  been  in 
occupancy  at  least  60  days  prior  to  the 
date  the  mortgagee  acquires  title  to  the 
property. 

(2)  The  occupant  has  the  financial 
ability  to  make  the  monthly  rental 
payments. 


(3)  The  occupant  agrees  to  execute  at 
the  time  of  acquisition  of  the  property  by 
the  Secretary,  a  month-to-month  lease  at 
fair  market  rental  on  a  form  prescribed 
by  HUD. 

(4)  The  occupant  agrees  to  tender 
month’s  advance  rent  at  the  time  the 
lease  is  executed. 

(c)  At  least  60  days,  but  not  more  than 
90  days,  prior  to  the  date  on  which  the 
mortgagee  reasonably  expects  to 
acquire  title  to  the  property  or  on  tender 
of  a  deed-in-lieu  of  foreclosure,  the 
mortgagee  shall  notify  the  occupant,  if 
any.  that: 

(1)  Acquisition  of  the  property  through 
foreclosure  or  deed-in-lieu  of  foreclosure 
is  pending. 

(2)  It  is  the  Secretary’s  intention  to 
require  that  the  property  be  vacated,  but 
the  Secretary  will  accept  the  property 
occupied  under  the  conditions 
prescribed  in  paragraphs  (a)  and  (b)  of 
this  section. 

(3)  If  the  occupant  desires  to  remain  in 
occupancy  at  the  time  the  property  is 
conveyed  to  the  Secretary,  he  or  she 
must  notify  the  Area  or  Service  Office, 
in  writing,  within  20  days  of  the  mailing 
of  the  notice  to  the  occupant,  specifying 
the  conditions  which  the  occupant  feel 
warrants  approval  of  continued 
occupancy.  If  the  occupant  fails  to 
timely  notify  the  Area  or  Service  Office 
of  the  desire  to  remain  in  occupancy,  the 
Secretary  will  require  vacant  transfer  of 
the  property  without  further  notice. 

(d)  The  notice  shall  be  considered  to 
have  been  received  by  the  occupant  (1) 
if  it  is  delivered  to  the  occupant 
personally  or  (2)  if  it  is  mailed  by  , 
certified  mail,  return  receipt  requested, 
and  by  regular  mail  to  the  occupant  at 
the  property  address.  The  mortgagee 
shall  forward  a  copy  or  copies  of  such 
notice  to  the  Area  or  Service  Office 
having  jurisdiction  of  the  property 
concurrently  with  the  mailing  or 
delivery  of  the  notice  to  the  occupant. 

(e)  Occupants  who  provided  notice  in 
accordance  with  paragraph  (c)(3)  of  this 
section  will  be  advised  by  the  Secretary 
whether  or  not  they  may  remain  in 
occupancy  and  the  reasons  for  the 
preliminary  decision.  On  request  of  the 
occupant  the  Secretary  will  reconsider 
the  decision  giving  consideration  to  such 
information  and  documentation  as  the 
occupant  may  present.  Such  information 
and  documentation  must  be  furnished  to 
the  Area  or  Service  Office  (1)  within  20 
days  after  the  mailing  of  notice  of  the 
Secretary’s  decision  not  to  accept 
transfer  of  the  property  occupied,  if  the 
information  is  submitted  in  writing,  or 
(2)  at  a  conference  with  representatives 
of  the  Secretary:  Provided.  The  occupant 
requests  such  a  conference  in  writing 


within  ten  days  after  the  mailing  of  the 
notice. 

(f)  Upon  timely  submission  of  written 
or  oral  information  by  the  occupant,  the 
Secretary  shall  review  the  matter  and 
render  a  final  decision.  The  mortgagee 
and  the  occupant  shall  be  notified  of  the 
Secretary’s  decision.  Except  in  affirming 
a  prior  denial,  a  notice  of  denial  shall  be 
accompanied  by  a  brief  statement  of  the 
grounds  for  denial. 

(g)  At  the  expiration  of  90  days  after 
the  mortgagee  provides  the  notice 
required  in  paragraph  (c)  of  this  section, 
or  on  acceptance  of  a  deed-in-lieu  of 
foreclosure,  the  mortgagee  may  convey 
the  property  occupied  unless  the 
Secretary  has  notified  the  mortgagee  to 
convey  the  property  vacant. 

(h)  Compliance  with  this  section  shall 
not  relieve  the  mortgagee  of  its  general 
duty  to  convey  good  marketable  title  to 
the  property. 

(i)  Upon  acquisition  of  the  property 
subject  to  occupancy,  the  occupant  is 
required  to  (1)  execute  a  month-to- 
month  lease  at  fair  market  rental  on  a 
form  prescribed  by  the  Secretary  and  (2) 
lender  one  month's  advance  rent  at  the 
rate  set  forth  in  the  lease.  Failure  of  the 
occupant  to  comply  with  these 
requirements  shall  be  cause  for  their 
eviction  by  the  Secretary. 

(j)  Continued  occupancy  of  the 
property  will  be  controlled  by  the  terms 
of  the  lease. 

(k)  In  the  case  of  two,  three,  or  four 
family  dwellings,  the  required  notice 
shall  be  sent,  and  the  determinations 
shall  be  made,  with  respect  to  each 
occupied  unit. 

4.  By  adding  a  new  §  203.665  as 
follows; 

S  203.665  Authorization  of  HUO  area 
office  managers. 

HUD  Area  Office  Mangers  shall  act 
for  the  Secretary  in  all  matters  relating 
to  assignment  and  occupied  conveyance 
determinations.  The  decision  of  the 
Area  Office  Manager  shall  be  final  and 
not  subject  to  further  administrative 
review. 

(Sec.  203.211,  National  Housing  Act  (12. 

U.S.C.  1709. 1715b).) 

Issued  at  Washington,  D.C.,  April  13. 1979. 

Morton  Baruch, 

Deputy  Assistant  Secretary  for  Hitusing — Federal  Housing 
Commissioner. 
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